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 Litigation involving individuals, occasions, or transactions connected to multiple countries is 
referred to as transnational litigation, or also known as international litigation. There are 
several distinctions between international or transnational litigation, and domestic litigation; 
with the former, some concerns, such as personal jurisdiction, service of process, evidence from 
abroad, and execution of judgements, are more likely to be significant. International legal issues 
are, of course, directly tied to transnational litigation. It involves a wide range of legal issues 
and requires expertise in private international law, public international law, and the laws of the 
countries involved.

 Transnational litigation may arise  when parties involved are of a different nationality. 
Regarding this matter, transnational litigation is closely related to private international law 
rather than public international law. This is due to the nature of private international law as the 
general legal guidelines and precepts governing cross-border civil relationships. In other words, 
private international law is the law that guides interactions among legal actors governed by 
various (national) civil laws.

Introduction

 Theoretically, anyone can file a lawsuit outside their home jurisdiction, even if the 
respondent has a different legal status from the claimant. Foreign nationals may launch civil 
cases in the United States for negligence or mistakes that result in losses. Common law nations 
allow courts to have civil jurisdiction over foreign nationals and foreign corporations in relation to 
their extraterritorial activities; this is typically not the case in civil law nations. A more likely 
reason for the lack of relevant transnational litigation cases in civil law countries is that civil law 
countries rely far less on litigation and the consequent generation of judicial precedent to 
develop the law compared to common law countries.

 The legal systems, traditions, conventions, and legal methodology of the chosen forum  will 
be used in the proceedings if the parties to the dispute are from nations with different legal 
systems. This is unavoidable. For instance, if a lawsuit is brought before a court in the United 
States, which follows the common law system, the court will review the case in accordance with 
established conflict of law principles. The judge will consider earlier rulings in the cirrcumstances 
like these.  As stated above, the United States adheres to a common law legal system in which 
judges' decisions are the primary source of law. Therefore, in deciding each case, the judges will 
refer to the previous judge's decision. Thus, the room for improvisation and building laws is more 
comprehensive than that of a country which only burdens its court decisions on statutory 
regulations.

Civil Law and Common Law System

 Transnational litigation present unique challenges, most of it relating to the areas of private 
international procedural law are as follows:

Challenges that may be faced

Determining a forum’s ability to decide matters including foreign elements that might overlap 
with the legal jurisdiction of another nation.

The matter of the forum (choice of court) and legislation (choice of law) that should be used.

The effectiveness of a forum’s legal judgements that are made in a jurisdiction other than its 
own. This pertains to private international law’s main disputable area which are the issue of 
recognition and enforcement of foreign judgements.

Private international law’s ongoing issues with extrajudicial dispute resolution, particularly in 
the context of international (commercial) arbitration forums.
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 Another legal doctrine that should be noted is the Forum non Coveniens or (FNC). FNC is a 
legal doctrine in private international law that allows a court to dismiss a case that has been 
filed before it, even if the court has jurisdiction over the parties and the subject matter of the 
case. This dismissal is based on the court’s determination that another forum would be more 
convenient and appropriate for the case.

 Foreign claimants who initiate cases against the statute in foreign courts often encounter 
these barriers. There are numerous such instances of noteworthy transitory tort cases in the US. 
The litigation surrounding the Union Carbide gas plant accident in Bhopal, India, is arguably the 
most well-known. According to the complaint, the parent corporation was responsible for the 
negligence-related tort. The lawsuit contended that Union Carbide had a strong obligation to 
guarantee that its dangerous plant did not injure anyone while it was operating. The case was 
rejected for FNC on the grounds that India was a more appropriate venue to hear the matter; 
hence the substance of the tort claims was never tested in New York.

 Of course, there are benefits that the claimant can experience in addition to these 
challenges associated with bringing legal action in a foreign court. For instance, if a foreign 
claimant brings a tort claim in a U.S. court and requests that the respondent pay damages, the 
compensation payment procedures naturally follow U.S. laws, including punitive damages 
provisions. Punitive damages may be compensated at a higher rate than the actual material loss.  
Therefore, the legal framework chosen by the nation's courts will undoubtedly have an impact 
on how transnational litigation issues are resolved.

Forum Non-Coveniens

 There have been several lawsuits brought in Indonesia by foreigners against Indonesian 
residents. One of them involved Rabbit Town's copyright infringement case, which hurt the 
foreign artist Chris Burden.  This case is included as a transnational case because it involves 
parties and objects of dispute from different countries. A case was filed before the Central 
Jakarta Commercial Court by Chris Burden’s wife. During the trial, the Indonesian lawyer was 
appointed as the claimant's attorney so that the Indonesian lawyer was sufficiently present and 
did not need to be attended to by the claimant.

 One of the challenges in the Rabbit Town case was determining which country’s laws should 
apply to the dispute. The choice of law analysis involves assessing which legal system has the 
most significant relationship to the dispute and applying that country’s laws. In this case, the 
court had to consider factors such as the nationality of the parties, the place of creation of the 
original work, and the place of creation of the allegedly infringing work.

 This decision confirms that transnational litigation can be carried out in Indonesia and that 
the courts in Indonesia are qualified and able to accommodate cross-border disputes. In 
addition, although many cases of transnational litigation involve the public or concern human 
rights, this case also proves that two individuals of different nationalities can also be involved in 
a jurisdiction's trial.

 There is no jurisdictional cap for legal issues in Indonesian law. People, or subjects in law, 
are Subekti's definition of legal subjects, whereas legal entities, such as bodies or associations, 
also have rights and can take legal action just like a human being. In international law, Mochtar 
Kusumaatmadja explained that the subject of international law is anything that, according to 
the law, can have rights and obligations and has the authority to enter into legal relations or act 
according to the provisions of applicable international law. In general, international law is 
defined as a set of rules and regulations that bind and regulate relations between States and 
other legal subjects in the life of the international community.  Therefore, courts in Indonesia in 
resolving transnational cases will determine the provisions of international law.

Jurisdiction Of Indonesia
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 Transnational litigation refers to legal disputes that involve individuals, organizations, or 
transactions that cross international borders. With the increasing globalization of the economy 
and the rise of digital communication technologies, transnational litigation has become more 
common and complex than ever before. It involves a wide range of legal issues and requires 
expertise in private international law, public international law, and the laws of the countries 
involved.

 Transnational litigation presents unique challenges, including determining the appropriate 
jurisdiction, choice of law, and recognition and enforcement of foreign judgments. These 
challenges require a deep understanding of legal systems and traditions in different countries, as 
well as the ability to navigate complex legal frameworks in international tribunals and courts.

 As a field of study, transnational litigation and law is multidisciplinary, involving not only 
legal knowledge but also an understanding of politics, economics, and cultural differences. It is 
a fascinating and constantly evolving area of law, and those who specialise in it must be 
equipped to handle the complex issues and challenges that arise in the international arena.

Conclusion

 Additionally, Indonesian courts have the authority to decide issues involving electronic 
transactions for which a dispute resolution forum has yet to be chosen. If the parties fail to 
agree on a forum, the authority of the forum will be determined by a specific rule (where 
expreseed), or  rules of international private law. This principle is known as the principle of 
where the defendant lives (the basis of presence) and effectiveness which emphasises where the 
defendant's property is located (the principle of effectiveness). As a result, the principles of 
international private law might be applied when Indonesian courts settle issues involving 
transnational litigation.
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DISCLAIMER

 The information contained in this Legal Insight is not intended to provide legal opinion or views 
of the Anggraeni and Partners law offices against a particular legal issue.

 Neither party may assume that he or she should act or cease to act or choose to act on a 
particular matter based on this information without seeking advice from professionals in the field 
of law in accordance with certain facts and circumstances it faces.
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